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Objection Explanation Authority
Accountant (or Whie there was an atiomey- tiorney-Client:
Attorney)-Client client privilage &t common law, 8 Wigmare, Evidence § 2202; .
privilege there was none for accounlants.  FRE 501, .
That question calls for evidence Many states have statutes pro- Accountant-Client;
that Is barred by the accountant viding an accountart-client privi- ~ FRE 501; state slatutes, e,

{or attomey}-client privilege.

lege, and Federal courts will
look to state law to see whether

225 ILCS 450427 (iNL); Erig A.
Lo. v. Tompkins, 304 U.8. 64

as such is hearsay.

knowledge, b} it is not against

* the parly's interest, or ¢) s

a privilege exists. 11938).
~ ‘Admission - Admissions by a party are non For admission by a party, see
That question calls for an hearsay and admissible even if: FRE 801(d)(2); Northern OF Co.
admission by a non-party and a} the party has no personal v. Socony, 347 F.2d 81 (24 Cir.

1965).

only ar: opinion. Even assertive For admissions by a non-party
conduct can suffice, see FAE 801{¢).
Ambiguocus An ambiguous question may Rule 403, FRE. see § 411
The question is unclear, confuse the witness, mislead the
jury, ¢ elicit 2 vague answer that
is ot suscaptible t a mation 1o
strike as non-responsive.

Arguing the Case Opening stalementis atime o Schwartz v. System Software
Counsel is improperly arguing Introduce ihe parties and the Assoc, Inc., 32 F.3d 284 {7th
the case in spening statement, facts of the case, not to arque Cir. 1994); for rulings on evi-

how those facts should be inter- ~ dence generally, see FRE 103
preted. and 104.
Asked_and answered Permitling excessive repetition Rule 403, FRE. see § 413,
The question has already been places undue emphasis on par- ’
asked and answered, ticular evidence and wasles time.
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Objection Explanation
Accountant (or While there was an attomey- Attorney-Client:
ttormey)-Client client privilege at common jaw, 8 Wigmore, Evidence § 2202;
privilege there was none for accountants.  FRE 501, . ’
That question calls for evidence  Many states have staliles pro- Accountant.Client:
that is barred by the accountant viding an accountant-cliem pivi- ~ FRE 501 ; State statules, eg.,.

(or attomey}-client privilage.

lege, and Federal courts wilt
look to state law to see whether

225 IL.CS 45027 (L) Erie A,
Co. v Tompkins, 304 11.S. 64

™. ‘Admission
That question calis for an
admission by a non-party and
as such is hearsay.

* the parly's interest, or ¢} it s

& piivitege exisls, 1938},

- Admissions by a party ara non For admission by parly, see -
hearsay and admissible even if: FRE 801{d}2); Northem Oil Co.
a) the party has no personal v. Socony, 347 F.2d 81 {2d Cir.
knowledge, b) # is not agalnst 1965}

only an opinion. Even assertive For admissions by a non-party
conduct can suffice. see FRE 801{c).
iguous An ambiguous guestion may Rule 403, FRE. see § 411
The question is unclear, confuse the withess, mislead the
jury, o eficit a vague answer that
is not susceptible to a motion to
strike as non-responsive.

Arpuing the Case Opening statement is a tme lo Schwariz v, System Software
Counsel is improperly arguing introduce the parties and the Assoc., Inc, 32 F.ad 284 {7th
the case in opening statement, facts of the case, not o argue Cir. 1994); for nilings on evi-

how those facts should be inter- ~ dence generally, see FRE 103
preted. and 104.
Asked and answered Pemnitiing excessive repefiton Rule 403, FRE. see § 413.
The question has already been Places undue emphasis on par- )
asked and answered, ticular evidence and wastes time,
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Objection Explanation Authority
Assuming facts not The question assumes the exis- Rule 403, FRE. sa0 § 414,
Y in evidenge tence of essential facts not previ-
Assumes facts not In evidence, ously established or testified to
: by the witness, The question
infers the truth of the assumed
facts and therefore is misleading.
Authemicaﬁgg The document has not been Rule 101, FRE. sop § 317.
properly authenticaled.

Authentication i a condition 1
the admissibility of all documen-
tary evidence. The proponent
must infroduce evidence that

graph.

{FRE 1004(1)), original unobtaip-
able by process (FRE 1004(2)),
iginal SQ5S]
fient (FRE 1004(3)), original a
bublic record {FRE 1004{4)), a
sumimary (FRE 1008), and festi-
of written admission of

party (FRE 1007).

Bevond the Scope of
the Direct

Thal question calls for evidence

beyond the scape of the direct

examination,”

X

the document is what it purports
lo be. '

i Best Evide Best Evidence exceplions FRE 1002. For X-rays, for .
The document offered is not the include: copies (FRE 1003), example, you may always need
best evidence of the content of computer documents (FRE the original. Danlels v lows
the writing, recording or photo- 1001{c}), original unavailable Cily, 183 W, 415 (lowa 1924).

For duplicates, see FRE 1003,

Most states follow this nile; the
federal courts afiow the trial
count discretion with respsct fo
matters affecting the credibility
of the witness,

" FRE 611(b); United States v

MeLaughiin, 957 F.2d (18t Cir
1992),

A Bolstering

The question calls for evidence
Supparting the credibility of a

riof been impeached,

wilness whose believability has

Introduetion of evidence of the
truthfulness and honesty of a
witness is imelevant unless the
wilness's credibility has hesn
impeached,

Rule 608(a), FRE. see § 418,

Business Record

The document offeredt is nota
business record because it was
not made in the reqular course
of the business, or it is unrelj-
able because it contains ather
hearsay,

Regularly conducted business
records are admissible as an
exception io the hearsay rule
under FRE B03(6), The problem
arises when the document con.
tains opinions or statements
from third persons, or was pre-
pared with an eye fo iitigatian.

_ FRE 803(6); Palmer v. Hoffman,

318 U.8. 109 (1943); Johnison v
Lutz, 253 N.Y. 124 { 1930).
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Authority

i Charae
. . The question seeks evidence
- . which i nefther habit nor rou-
tine practice,

Competence

The competence of the wilness
has not been estabiished,

% Compound Que tion
The question is compotng
X becawse i asks for two o more
facts of the witness simultane-

ously, -
Conclusion Called

el
The question calls for 3 concl-

Sion,

rotog-Patiegt
. Privilege
That question ealls for evidence
that fs barred by the dogtor-
patient privilege.

Dying Decla ation

The question calls for testimany' )

that does not fall within the
dying declaration exceplion to
the hearsay nule, :

Evasive Witnes
Counsel i Jeading the witness
and the witness is not being
evasive,

L

vidence

With limited exceptions, charac.
ter evidencs is generally not
admissible to prove action ang
conformity therewith on a partic-
ular occasion, -

FRE 404, 607, 608 & 609, see
§ 418,

Wiinesses may lack compe-
tence fo testify due to a tack of
Gapacity, prior conviction,
infancy, or other comman aw
competency requirements,

Rule 801, FRE, see § 400406,

A question with too many predi-
cales ofien confuses the wit-
niess or calis for a conclusion,
and atways creates a guestion-
able response,

FRE 611a); United States v
Leon-Leon, 35 F.3d 1428 (3th
Cir. 1994),

Al comrmon law, withesses
could only testify to facts they
observed. Today, some lay wit-
nesses can lesty to concly-
sions if their testimony is based
on their perception and the test-
mony will assist fhe trial of fact

FRE 701

Like the aceountant-cient privi-
lege, there was no doctor-
patient piivilage at common law.
The vast majority of states,
howaver, have enacleg statutes
Protecting some communica-
tions between physicians and

their patients. Federai courts will:

fook to state faw 1o see whether
4 privilage exists,

FRE 501; state slatules, e.g.,
735 ILCS 5/8-2101 (L,
D'Oench, Dubme & Co, v
Federal Deposit Insurance
Com., 315 U.S. 447, 471
(1942).

Dying declarations z7e an
exception to the hearsay rule
and are admitte on the
assumption that someene who
s about-die wil speak truthuily,
Obviously, the physical condi-
tion of the speaker ang the timg
between the statemer and the
infury or death is highly relevant.

FRE 804(b}{2). See alsoFRE
804 generally for ather hearsay
exceptions, FRE 803()) for pre-
sent sense impression, and
FRE 803{2) for excited Utter-

ance.

Leading questions aze sually
Aot permitted on direct examina.
tion unless the winess is hos-
tie, evasive or an adverse party,
When the witness is hostils to

For leading questions of an eva.
sive witness, see FRE 611{c).
For impeachment of your own
wilness, see FRE 607,

-Counselis a

Exei
That que
and does
exciledy

Foun,
Counselh
quate four
sibility of t
Opinion,

——

- doun

3
Counsel ha:
quate found
the witness"
edge of the

The G

place thems
of the plainti

.

Habhit
The evidence.
a routing prac
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Ohbjection

Explanation

Authority

you, do not hesitate to begin

- asking leading questions on
direct, This is true aven with
your own witness.

Excited Utteranc
That question calls for hearsay

and does not qualify as an
excited utterance.

Excited utterances arg an
exception o the hearsay rule
hecause they are generally con-
sidered trustworthy. Their trust-
worthiness, however, arises
directly from thelr spontaneity.
Waich for a lime lapse between
the statement and the event.

FRE 803(2}. Keep in mind that
under FRE 104{a) a federal
cour judge is not limited by the
hearsay rule in passing upon
prefiminary questions of fact,
Also, contrast the different stan-
dards for a present sense
impression under FRE 803(1).

Foundation, Expert
Witness
Counset has not laid an ade-
quate foundation for the admis-
shility of the expert witness’
opinion,

Foundation for expert fesimony
is generally derived from either
first hand cbservation, informa-
tion presented to the exper dur-
ing the tral, or documents,

- statements, or experiments

cbtained outside the trial which

an experl would ordinarily rely
on. The federal nules require that
the expert testify io either scien-
tific, technical or other *special-
ized” fields. o

FRE 702 and 703. Daubert v.
Merrell Dow Pharmacetrticals,

" Inc, 113 S.CL 2786 (1993).

Keep in mind that the expert
opinion must also meet the rele-
vancy standards of FRE 401,
402 and 403,

Foundation, Fact
Witness
Counsel has not laid an ade-
quate foundation to establish
the withess's personal knowl-
edge of the subject mater,

A witness may not testify to any
matter unless sufficient evi-

dence is introduced to support a
finding of the witness's parsonal

knowledge of the subject matter. -

Rule 602, FRE. see § 426.

The Golden Rule
Counset is asking the jury to
place themselves in the position
of the plaintiff.

Alihough one of the easiest
ways to have a jury assass
damage is to ask them to stand
in the shoes of the plaintiff, of to
ask them to place a reasonable
person in the shoes of the plain-
tiff, both arguments are
improper and highly-prejudicial.
Ask the jury 1o use thelr collec-
tive common sense instead.

Burke v. Deere & Co,, 6 F.3d
497 (8th Cir. 1993}. You must
cobject to 2 "Golden Rule” argu-
ment or the appeltate review is
cne for piain error only. Fleming
v Harris, 39 F.3d 905 (Bth Cir.
1994).

Habit Evidence

In order to salisfy the admissibil-

FRE 405. see § 418,

e

E T :
Rt
.

The evidence does not establish ity for habit or.routine practice, i

a toutine practice. the proponent must establish EE*
that the behavior in question is G
a regular response lo a 5

repeated specific situation. -
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N Hearsay
That questicns calls for the wit-

¥

The universal faclors to be con-
sidered in evaluating the test-

FRE 802; 5 Wigmore § 1367, p.
29. Note that statements which

ness 1o testlfy to hearsay. mony of a witness are are nol hearsay include prior
P " perception, memory, narmation statements by the witness undar “
O and perhaps sincenity, In order oath, and admissions by a g
to allow the trier of fact to.con- party-opponent. FRE Rule P
sider these factors, itis impera- 801(d)1) and (2). %
tive that no out of court 2
statement offered 1o prove the g
truth of the matter assertad is k]
-alfowed into evidence. g
Hearsay Within Hearsay included wilhin hearsay  FRE 806, Amnbruster Unisys, i‘g
Hearsay is alse excuded under the _ 32 F.3d 768 (3d-Cir. 1994), LooE.

That question (document) calis hearsay nile unless sach part of %

for the admission of hearsay the combined hearsay conforms Y

within hearsay, with an exceplion to the hearsay i

rule. This is tnte in most states
and under the Federal Rules of
Evidénce, o

.
i,
4
k

Hearsay Exceptions

Although exceptions to the

FRE 803 and 804. Note that dﬂ-) O

That question {document) calls hearsay nula have neary swal- terent rules apply depending on )
for the admission of hearsay towed the rule tseff, i purported -+ whether the declarant is avail- T
@ that does not fail within any evidence does not fall within able orunavailable, Note alse =~ - . e
hearsay exception, one-of the exceplions, it should  that the “catchall exceplion pro-, *
" beexciuded. - vides for admission of reliable
evidence thal wouid otherwisa
be hearsay, 4
Insurance Coverage The federal rules, and some FRE 411. City of Cleveland v,

That quastion {or argument)
makes improper reference 1o
the presence or absence of
instrance coverage in this mat-
ter. -

states, make exceptions to this
rule if the mention of insurance
is offered for another purpose
such as procof of ownership or
canral, or lo show a bias or
prejudice of the witness,

Leading Questions
Counsel s leading the witness.

Medical Diarnosis

That question {document) is
hearsay because it is not agmis-

Peter Klewit Sons* Co,, 624 F.2d
748.[6th-Cir. 1980);

An altomey s prohibiled from
asking leading questions on -

direct examination excepttolay -

a foundation. Leading questions
suggest the answer the exam-
iner desires and can generally
be answered “yeg® or ot )
Leading questions are frowned
on because it allows counsel to
testify instead of the vitness,

FRE 611{c). Note that this prin-
ciple does not apply when a
party calls a hostile witness, an
adverse wilness, or a wilness
identified with an adverse party.
FRE 81(c).

Statements made by a person
for puiposes of medical diagno-

FRE 803(4); White v, lingks,

502 U.5. 346 {1932).
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5is or treatmeny are an exen

s carrips 4 Oreat deaf of

:msMonhiness.
FRE 803(3). United States ¥
8 F.3d 450 {7th Cir,

ntal, Emgtiong or  The exception refiag on the
Ph ysiea] Congdi; on Slatemenps Spontaneity tg Ouar-
ABtate of Ming) anteg fis Iistworthingss. Keep 1998); Moty Lite Ins. g,

" mind the exceppoy SERIEY Ko, 145 V5. 285 (189)

Rule 403, FRE, See § 42g

dangsr of unfair Prejudice, eop,
ion of the issuag, or Mmisleagd-

FBE 611a); McCormick§ 5

of lestimony js aimogét

Respogsjve The Guestioner is entitieg o ‘Rule 103(a)(1), FRg,
have the wilness 1espond t the
Guestion being asked,

Dinion Lay Wilnesses May only offer Rule 701, FRE, 62 §§ 416,
The question calls 1oy impropar Opinions which are rationafty 4241
Opinion res!imony from 4 lay wit. based on their Percaplion gng o
ness, - helpful to 5 Clear Erstanding J
the winase's testimony or the
determination of a factin jsgye,
They may not testify, for exam
Ple, 10 lagat COnclusiong or opin-

ions that "equire specjg
€xpertise gr tréifing. The answer
diit not TeSpond 1o fhe Guestion,

N

e b R g

1007/009

N

SR,




01/10/2012 TUE

9:42

FAX 17182287010

10087009

Objection Explanation Authority
Document Not -Many documents qualify as BRE 1001, 1002, 1003, Aule
Original ‘originals” even though they are 1004 sets forh the require-
That document does not qualfy  not the actual origingl docu-- ments when an original is not
as an original. ment. Kesp in mind that Mmany tequired, and Rule 1008 aliows

"copies” can qualify as an Ofigi-
rial, but what Is an original for
somme piposes may be a copy
for other purposes,

summaries of veluminous docu-
ments.

Prejudicial
The question calls for e intrg-
duction of prejudicial evidence,

Relevant evidence may be
excluded If its probative value i
substantially cutweighed by the
danger of unfajr prejudice, con-
fusion of the issues, or misfead-
ing thie jury.

Prior Inconsistent

i
v
i
3
1
.
i
I
;
¥
3
;

Rule 403, FRE. see § 428

The use of prior inconsistent

FRE B0Vd)(1); Gilbert v; -

Statement slatements taken under oath by Callomia, 388 U.S. 253 (1967).
That statement is hearsay and 4 wilness who either denigs ‘
does rot quality as a pror making them, or denies the fnuth
inconsistent statement. of the slatement, as substartive
evidence, is highly confroversial,
Remember that in additon to
_ admitting a prior inconsistent
[ stelement as substantive evi.
dence, you can always Impeach
the witness with it,
Recorded A document is considered frust- FRE 803(5); United States v
Recollection worlhy because a record made - Kefy, 349 F.2d 720 (% Cir
That question cafis for hearsay et the fime events are stif frash 1965). Muliple authors may not
which does not qualify as 3 in the author's mind are usually affect the admissibility of the
recorded recoflection exception accurate. The problem arises, of  document or testimony. Rathbun
to the hearsay rifes, course, when people record V. Brancatelia, 107 A, 279 {NJ
: matlers with an eye towards - 199 9. -
‘ gation. This is the reason gener-
afty given for why a witness
must tesiify to no longer having
arecollection of the events .
recurded in order fo read the
document info evidence.
Relevance Only relevant evidence is FRE 401. see § 423

The question calls for evidence
which is not relevant

admissible - that is, evidance

. having any tendency to make
the existence of any fact that is
of consequence to the delermi-
natien of the action more proba-
ble or less probable that it would
be without the evidence,
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Objection Explanation Authority
Reputation Note that reputation evidencgis  For reputation- evidence, seg
That question calls for hearsay diffetent irom character evi. FRE 803(18), {20) and 21). As
which does not qualify as repu- dence. it would ssem that f8PpU- 1o charaster evidence in gen- Rt !
tation evidence under the tation evidence is the most eral, see FRE 404, 405, and N ‘) :
exception to the hearsay rule, blatant example of hearsay, yet 608, Note that reputation and . :
. whether  family pedigres, land character evidence are difierent :
boundaries or character, it has from habit evidence, Ses FRE
uniformly been an exception lo 406.
the hearsay nile, :
1f-Sexyvin Prior consistent statements can- Miller v. Field, 35 F3d 1088 {6th
The question cafls for 5 self- nol be introduced untit the wit- Cir. 1934); see § 427,

Sesving consistent statement of
the witness,

eculati
The question cals for the wit-
fess to speculate or guess..

Summarj
The question cals for the intro-
duction of a summary of volumi-
nous documents without
salisfylng the foundation
fequired by Rule 1008,

nesses lestimony Is attacked by
a claim of recent fabrication,

A lay witness may only testify

about facts within his persona)
knowledge or matters he per-

sonally percsived

The contents of voluminous
records may only be presented
in summary forr if they are
volumminous and have been

 made available for examination

and copying by the Opposing
pary. . :

Rule 602, 701 FRE.

Fule 1006, FRE.

Yerbal Acts

© That question ealls for hearsay

not admissible &s 4 verbal act,

Verbal conduct to which the law |

atiaches duties and liabilites is
not hearsay. Examples include
offers, acceplances, slander,
conspiraties, and signed instry-
ments such as wills, contracts
and promissory notes,

Kepner-Tregoe, Inc. v
Leadership Software, 12 F3d
527 {5th Cir. 1994), For a crim)-
nal case allowing conversations
proving & conspiracy, see
United States v, Lim, 984 Fod
331 (9th Cir, 1993),




